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Introduction:

In today’s society, intellectual property (IP) hig have become increasingly
important, especially with the increased use of pot@r programs, digital music, digital
videos, and digital forms of printed material. &g Economics has a long history of
examining IP. During this history, the conclusi@mut whether IP exists and can form
property rights have not been uniform. Béhm-Baweds explicit in his stance against
them!? Mises accepted copyrights, although he modettiieid importancé. Rothbard
has come out in favor of some forms of IP, speaifjccopyright’ Most recently,
Kinsella (2001) has reignited the debate and hamergéed a tremendous amount of
discussion stating that they do not eRidtlis system of grounding property rights on the
basis of scarcity seems to be the leading altemat the system which includes IP
rights.

While Kinsella has made some excellent argumegaat the current system of
IP laws in the U.S., against the notion of ownidgas and against the building of IP

rights upon utilitarian grounds, this paper argtheg his argument against using Natural

! Bohm-Bawerk (1962) states, “[Authors’ copyrightslve been a source of especial embarrassment to
jurists who have been unable satisfactorily to sifgghem with either objective or personal right§he
conception of authors’ copyrights a@stellectual property(the word, property, being used in a strictly
legalistic sense and designating an objective yighairs so plainly the stamp of a fiction, resortiedn
order to evade the burden of explanation, thapiiat not possibly prove satisfactory.” (Italicsariginal)

p. 128.

2 Menger's position on IP is unclear. It seems #itter side could read him in a favorable lighihile
Wieser mentions copyrights and patentsSiocial Economicg1967), he only does so in his positive
economic discussion of monopoloids, where he censitheir effects on prices as private monopolies.

® Mises (1966) downplays the significance of the omnly prices that patents and copyrights create, (p
680-1), arguing that authors would not devote ashrtime to the production of IP goods (p. 386), and
declaring that the issue is the result of legal@i@n and is still controversial (p. 662).

* By focusing on the “crucial difference in théégal enforcemerit Rothbard (1993) argues in favor of
copyright and against patents (pp. 652-60). @saih original) Rothbard refines and extends lisiton

in The Ethics of Liberty1998), which will be the focus of this paper.

® See Kinsella (2001) artttp://blog.mises.org While there has been a remarkable amount bloggdé,

| consider this forum to be akin to having a distois at a dinner party or a hotel conference ro&@imce

it is more of a “shoot from the hip” forum and rpeer reviewed, | find it inappropriate to use a®arce
for citations nor necessary to respond to all poagserted in various blogs on the topic. Thus,hper
will not be citing nor considering arguments froatls forums.




Rights as the basis for IP rights is not persuasive is flawed. Kinsella does make
significant arguments against grounding IP in NatiRights in the way Ayn Rand and
Andrew Joseph Galambos did. However, Kinsella gsoRothbard’s system of Natural
Rights with those of Rand, Galambos and others,bgngiouping Rothbard in this way,
Kinsella does not address Rothbard’s insights ercttmpleteness of Rothbard’s system
of liberty.
The purpose of this paper is to survey the argasn@pecifically on copyright)

put forth by Rothbard and then Kinsella. It wilen survey Kinsella’s alternative, basing
rights upon scarcity, and follow that with a criteof his system. The paper will then

reassert the superiority of the Rothbardian systechconclude with a few final thoughts.

Rothbard’s Model of Natural Rights:

Rothbard’sThe Ethics of Libertystands as a complete system that integrates an
ethical basis of liberty and libertarianism, doisg within the context of an Austrian
economic framework. It is important to examine tMerk on Natural Rights as they
relate to IP because it is upon that bedrock thiatgaper argues that IP rights (at least
with regards to copyright) are valid.

Rothbard’s analysis is actually very Lockean ia d#pproach—his analysis
generally follows the idea of “mixing one’s labdd create a property right Rothbard’s
approach begins with the observation that evergthas a nature to it and that nature can
be discovered by reason. From this observatiorgduices that it follows from man’s
nature that he owns himself and his labor. Rothhees the example of Crusoe on the
island to clarify the process. It is through labdrs that man

stamp[s] the imprint of his personality and hisrgyeon the land, he has
naturally converted the land and its fruits to pieperty Hence, the
isolated manowns what heusesand transforms therefore, in his case
there is no problem of whahould beA’s property against B’s. Any
man’s property ispso factowhat heproduces i.e., what he transforms
into use by his own effort. His property in landdacapital goods
continues down the various stages of productiotij] @musoe comes to
own the consumer goods which he has produced, ungy timally

® Rothbard (1998) makes extensive use of Locke’dyaisathroughout the book (see pp. 21-3, and in
several other passages). Rothbard also makessesdeuse of Locke in his essay “Justice and Prgpert
Rights” (1997).



disappear through the consumption of them. ... @ us natural fact,
owns his own self and the extension of his selb ithte material world,
neither more nor leds.

It is through the simple extension of this loglatt Rothbard arrives to the
conclusion of the existence of copyrightsA person uses his labor and creates a
particular pattern of words, or musical notes aes$ of computer code. This creation
happens in a state of anarcho-capitalism and isheotesult of some artificial creation of

rights by the state.

Kinsella’s Attack on IP Rights:

Kinsella’'s grounds his system of property rights ks argument concerning
scarcity (which will be explored in more detail ). He contends correctly that
property rights are established to reduce conflide states that tangible goods exhibit
rivalrous consumption characteristics and, by thature, they are a source of potential
conflict. As a result, property rights are needdtherefore he states that property rights
are only assigned to scarce goods and scarce gwedsnly those goods that display
rivalrous consumption characteristics. Thus, heckales that since ideas cannot be
scarce, they cannot be protected by property rights

Kinsella’'s main contention against the Lockean ldsthment of IP rights is that
“creation” cannot be the source of property righécause it is neither necessary nor
sufficient. He argues that when it comes to unalmesources, they can be
homesteaded, i.e., appropriated by the first pessesHe uses the examples of picking
an unowned apple, fencing in a plot of farm larmméating a sword from raw materials
and carving a statue out of a block of marble tmalestrate this homesteading principle.
He makes a careful distinction between occupatioth e@eation (and also labor) as a
potential source of property rights. Kinsella eat

We can see from these examples that creationegamel to the question of
ownership of a given “created” scarce resourceh stsca statue, sword, or
farm, only to the extent that the act of creat®an act of occupation, or
is otherwise evidence of first occupation. HoweVereation” itself does
not justify ownership of things; it is neither nesary nor sufficient.

" Rothbard (1998) p. 34. (Italics in original)
8 Rothbard (1998) p. 123-4.
° Kinsella (2001) p. 26-7. (ltalics in original)



He claims that creation is not necessary for tmm&tion of property rights because the
individual does not create the land; he is meralgupying it. Creation is also not
sufficient to form property rights. In the examfilem Kinsella, suppose that Smith were
to create a statue out marble owned by Jones.hSvouild not own the statue, because it
was already owned by Jones. Smith’s adding labbdhe statue would not make him a
co-owner in any sense. Thus, Kinsella concludas‘fflirst occupation, not creation or
labor, is both necessary and sufficient for the ést@ading of unowned scarce
resources’

Finally, a corollary argument would be to ask tleekean, “Mix one’s labor with
what?” Lockeans argue that in order to establigimoperty right, one has to mix labor
with the thing that will be protected by the prdgeaight. So it begs the question, since
IP is intangible, what exactly is one mixing labeith? If it is not mixing labor with
anything, then it would seem that IP proponentscaeating rights out of whole cloth
and, as shown in the example of Brown and Greenaggressing against the rights of

tangible property owners.

Kinsella’s Alternative—Scarcity:

As mentioned before, the function of rights igeduce conflict. Kinsella states,
“A little reflection will show that it is these [tayible] goods’ scarcity—the fact that there
can beconflict over these goods by multiple human actors. [Jibp very possibility of
conflict over a resource renders it scarce, giviisg to the need for ethical rules to
govern its use®® He continues, “Property rights are not applicablehings of infinite
abundance, because there cannot be conflict owérthings.™ And later, “Moreover,
property rights can apply only to scarce resoutt&sThe key for Kinsella’s argument is
that scarcity is the source of property rights. tAdiut the establishment of this position,
his argument cannot stand, for he bases his ergement upon the notion that ideas are

not scarce and therefore, cannot be a source ¢lfaton

Y Kinsella (2001) p. 27.
" Kinsella (2001) p. 19. (Italics in original)
2 Kinsella (2001) p. 22.
13 Kinsella (2001) p. 22.



Since ideas are not scarce, Kinsella argues liegtdannot be included under the
protection of property rights. To illustrate hisift, he uses as an example the copying of
a book. Suppose that Green were to copy a bodkewrdy Brown. The copying of the
book would not diminish Brown’s use of the partaupattern of words. Brown would
still have his book. Green has not taken it awaynfhim. “Since use of another’s idea
does not deprive him of its use, no conflict ousruse is possible; ideas, therefore, are
not candidates for property right§'” Kinsella argues that not only should Green have
full use of the copied book, but if Brown were tibempt to stop Green, then Brown
would be violating Green’s rights! Kinsella contés,

[B]y merely authoring an original expression ofadeby merely thinking
of and recording some originphtternof information, or by finding a new
way to use his own property (recipe), the IP cneatstantly, magically
becomes a partial owner of others’ property. He $@mme say over how
third parties can use their property. IP rightarae thestatus quoby
redistributing property from individuals of one s$a(tangible-property
owners) to individuals of another (authors and mwues). Prima facie
therefore, IP law trespasses against or “takes”pitogperty of tangible
owners, by transferring partial ownership to auwshand inventors. It is
this invasion and redistribution of property thaisnbe justified in order
for IP rights to be valid®

Indeed, IP rights proponents must justify thisrolai

It has been my intention to explain Kinsella’s ifos and neither to add nor
subtract from his analysis. Kinsella’s argumemésveell reasoned and | think that he has
made some significant strides in clearing up sevssaes that have been either confused
or simply ignored in the past. We are indebtedito for his efforts. Nevertheless, it is
my contention that he overextends his analysisrbymgng Rothbard with other IP rights
supporters and subsequently rejects the Rothbasyistem of rights. By doing so, he
creates the need to reground property rights aed do with the concept of scarcity. Itis

this concept that this paper will now address.

Reply to the Scarcity Standard:

1 Kinsella (2001) p. 22-3.
5 Kinsella (2001) p. 25. (Italics in original)



The first point examined relates to the definitafrnscarcity. Economists use the
term “scarcity” in a very particular sense. Peamlesume goods and serviteis order
to benefit from their use. As more of a good isdjghe marginal benefit diminishes.
When the marginal benefit of a good reaches zbmusers of the good are satiated and
the good is defined as non-scarce. It becomesagoonomic good. An economic good
is one in which the marginal benefit is still posst the users of the good are not satiated.

Furthermore, the scarcity of a good is not dependgmon the physical
characteristics of the good, but on how it is usddhe relative scarcity of a good is a
result of the interaction dfoth supply and demand. For example, today oil isaacsec
good. However, several centuries ago, not only easot an economic good, it was an
“economic bad.” If oil were to come bubbling uprin the ground, it could destroy one’s
crops and result in the starvation of one’s familthe physical characteristics of oil have
not changed, rather what has changed is how isésl.u This change was a “demand-
side” change. For an example of a “supply-sideinge, we could look at lifeboats on a
cruise ship and see that the scarcity of a goodhaavily dependent upon the
circumstances. Lifeboats in most circumstancesarascarce goods, but there is the rare
situation where they become so scarce that peopladwgive nearly anything to be on
one.

Kinsella states that if there is a possibility ohflict over a good, then it is scarce.
As long as there can be conflict, why then, aceaydio this definition, would the
physical characteristics of the good matter? knse as though they would not.
Nevertheless, under Kinsella’s alternative systtdra,physical characteristics of a good
are reduced to the following: first, the good hase tangible and second, there has to be
rivalrous consumption. However, these implicatidosnot follow from his first premise
of the possibility of conflict. While it is truénat the possibility of conflict arises over
tangible and rivalrous goods, how does this stahdaclude intangible and non-rivalrous
things? How many times has there been conflict emm-tangible and non-rivalrous
items? Wars have been fought over religion. Ob&ssmean that one can have property

rights for religion? And why would there not benflict between an author and a copier?

% The analysis that follows just uses the word “gbbdt economists group “goods and services” togeth
The analysis on scarcity is equally valid for bgttods and services.



If an author believes that Iskouldhave a copyright over his work, if people beli¢hat

IP is ownable, would the mere lack of a legal caghyrstop conflict? And what about
those goods that are no longer economic goods?pdSapthat the demand for good X
drops so much that it is no longer scarce. Doe$thperty right to it disappear? Would
the property rights over lifeboats disappear, reappand disappear again as a ship
transitions from safety to danger and back to gafgain?

Upon further examination of scarcity, an Austriamomomist would be quick to
point out thatall means are scar¢ceegardless of their physical characteristics.e®not
this fact suggest that all the various means |dade to achieve my ends could be
protected by property rights? It is because meaesscarce, that we have to choose—
act. This fundamental point is the foundation céreomics as a science of praxeology.
Furthermoretime is scarce Can | also have property rights over time? olf lsow does
one homestead time?

Additionally, why is it assumed that scarcity leadgrivate property rights with
one owner? Why does scarcity not lead to someo$attaring arrangement? Of course,
sharing is an inferior system, but this would benparing outcomes, not the basis of
property rights arrangements.

Of course, these arguments are pushing the nofigoaocity to the extreme. If
Kinsella argues that he really meant that propeghts can only be found in tangible
goods with rivalrous consumption characteristitgent he is arbitrarily assuming his
position. There have been conflicts over intarggillon-rivalrous goods, such as the
wars which have been fought over religion. Thist feompletely counters Kinsella’'s
position.

Turning to the issue of homesteading, Kinsellauasgthat there are two types of
homesteading—that of the first occupier and thdPafights’’ As noted above, Kinsella
argues that the ownership of the sword and theestaame not from the labor of creating

these items, but from the prior ownership of theoteces used to make these items. An

7 Kinsella (2001) states, “[T]he IP advocate musipmse some homesteading rule along the following
lines: ‘A person who comes up with some useful r@ative idea which can guide or direct an actaha
useof his own tangible property thereby instantlyrgaa right to control all other tangible propertytihe
world, with respect to that property’s similar useThis new-fangled homesteading technique is so
powerful that it gives the creator rights in thpdrties’already ownedangible property.” p. 32. (Italics in
original)



obvious objection to his argument, however, is thatnesteading—being the first
occupier—also depends upon labor; perhaps phygicadling oneself onto the parcel of
land and declaring in a loud voice, “This is minelt takes labor to gain the initial
resources to make the sword and stdtudlerely standing on the ground does not make
one the first occupier of anything. Kinsella’'s amgent of “necessary and sufficient” can
be redirected toward his own argument. If | aimditag in a neighbor’s dining room,
does it make it mine? Obviously not. Occupyingaaga does not make it yours. Can |
buy some land “sight unseen?” Surely. Why theesdabor not meet the necessary and
sufficient criteria, while first occupier does?

The Rothbardian system clearly bases homesteagiog the Lockean idea of
mixing labor with unowned resources, not upon starcWhen Crusoe lands on the
island, he may claim the entire island, but is ti&@m based upon his first being there or
upon his mixing of labor with the island? If theoperty right were based upon being the
first on the island, then Friday could not set foatthe island no matter the size of the
island and no matter if Crusoe were to do anytlinghe island® Suppose instead that
Crusoe had not landed on an island but a contimstead—one without any other
inhabitants. Could he truly claim the entire coatit?® If not, then what would be the
scope of his claim? All that he could see? Albvdould hear his voice? Or would it be
restricted to the few square inches that his festevwphysically touching? There is no
logical answer to the scope of his claim.

When Kinsella’'s argument is pressed, he claims pbasession is antecedent to
any mixing of labor because laboringdicatesthat the user hgsossessethe property
(for property must be possessed to be labored ugbn)Kinsella takes this line of

reasoning to its conclusion by arguing that “[§ta misleading metaphor to speak of

18t also takes labor to pick the unowned applefende in the plot of farm land.

19 Rothbard (1998) states, “[S]uppose that Crusodddscto claim more than his natural degree of
ownership [that which he mixed his labor with], aaskerts that, by virtue of merely landing firsttbe
island, he ‘really’ owns the entire island, eveauph he made no previous use of it. If he doeshem he

is, in our view, illegitimately pressing his properclaim beyond its homesteading—natural law
boundaries, and if he uses that claim to try tetefgiday by force, then he is illegitimately agesmg
against the person and property of the second hHeadsy.” p. 47.

20 Accordingly, does NASA own the entire moon? OrddlMars, since it landed the Viking probes on it?
If it does, what, in practical terms, does this niea

L Kinsella (2001) p. 29. (ltalics in original) Thisatement is not justified, it is merely assert&dhy can
one not labor upon unpossessed land? Such miXidgbor with unpossessed land is precisely how
Rothbard describes the origin of ownership.



‘owning one’s labor’ (or one’s life or ideas). Thght to use or profit from one’s labor is
only aconsequencef being in control of one’s body, just as thehtitp ‘free speech’ is
only a consequence, or a derivative, of the righprivate property...# Thus the only
way Kinsella can arrive to the position that “figissessor” is superior to “labor mixing”
is by denying the concept of owning one’s own labor

Perhaps, what is meant by “ownership” should beréxad. Ownership indicates
control and dominion. According to the principlensethodological individualisnpnly
the individual owns his own labor. Only the indiual controls his own body and makes
decisions. Kinsella makes an illogical associati@tween “owning one’s labor” and
“the right to use or profit from one’s labor.” Thguality should have been between
“owning one’s labor” and “controlling one’s bod$>”

Let us return to the question of whether Crusoe owre island because he
arrived first or because he mixed his labor with thland. If Crusoe could claim the
island up to the extent by which he had mixed aist, then there would be no open-
ended question to the extent of his possessiomscodld also hire others to make further
claims into the unowned resources. The realithas property rights are extended to the
degree that they can be enforced. Kinsella clés®s footnote 17) that IP rights limit the
freedom of another to use his own tangible propeghts. True. All property rights
draw lines and limit the freedom to use one’s oamgible property. Here is an example
to illustrate the point. | can shoot my gun intoumowned parcel of land and not violate
any rights. However, if someone were to move ihiat land, then | could no longer
continue shooting. The establishment of owningt theoperty circumscribes my
freedoms to use my own tangible property. Notizd thy new neighbors have not taken
anything away from my property nor have they chantje physical characteristics of
my gun, etc. Nevertheless, it can be argued thait tiving on that land gives them

“rights in third partiesalready ownedangible property.”

% Kinsella (2001) p. 31. (Italics in original)

2 |t is odd that Kinsella is arguing that possessitems from owning one’s body and not from owning
one’s labor. So, if a person loses control oftudy does he then lose the ability to possess?td\Nm too
crude about it, but under this system do epilegiage inconsistent rights? Do feeble-minded petmse
their rights as they lose control of their bodied¥hat if | gain control over your body, then do you
automatically lose your rights and cede them to ié@uld such logic not lead to totalitarianism?



Kinsella argues that he can dance naked on hisepgsopmot because he has a
“right-to-dance-naked,” but because he owns thepgmy. Contained within this
example is the assumption that his action is notating another’'s property rights.
Suppose that | contract with him and pay him mamatyto dance naked on his property.
If he then were to dance naked, he would be viudathe terms of the contract and the
rights that | had purchased. Thus, property rigfatge two dimensions. Obviously, they
allow for people to freely use that which they tlsehes own. However, property rights
also restrict what people are allowed to do. la tontext of multiple individuals,
ownership of something does not give one completedbm to use it. Its use is
circumscribed within the context of everyone elseajbts.

Using one’s labor is how common property is coraetrinto private property.
The owner of a building can claim the right to ha&\No Smoking Policy” because he
owns the air inside the building. It is true thia air in the building is scarce, but it begs
the question of “why is it scarce?” The air insttle building is scarce not because air is
generally scarce. Air is an unowned, non-scarcagolhe air inside the building is a
private, scarce good, because labor was used tosenthe commons. Ultimately, it is
the mixing of labor that transforms non-scarce uweses into economic goods. If one
wants to argue about the origin of the capital gopdoperty rights, we could bypass this
entire discussion by noting that the air in my lsimg owned by me because of my labor.
| homesteaded that air by my labor. There are maxgmples where non-scarce
resources are transformed into scarce goods—sémdhinrochips, etc. In each of them,
labor is the source of the property right, not sitgr

Since scarcity is clearly not the course of propeghts, let us turn to the concept
of IP and the mixing of labor. Those against hts are correct to ask, “To mix one’s
labor with what?” On the surface, ideas are amauphintangible and are simply not
things with which one can mix labor. However, eVrrights such as today’s copyright
laws—which Kinsella (justly) argues are unfair antitrary—do not extend so far to say
that that one is entitled to the idea itself oritteal objects.” As Kinsella points out,
“The copyright system gives A the right in the vergttern of words in the book;

therefore, by implication, A has a right éwerytangible instantiation or embodiment of

10



the book....** The labor is mixed with whatever medium (or mgdiee creator uses.
The author of a book “homesteads” that particustgsn of words>

Kinsella states correctly that “The function ofoperty rights is to prevent
interpersonal conflict over scarce resources, Wgcaling exclusive ownership of
resources to specified individuals (owners). Tofgren this function, property rights
must be botlvisible andjust”?® A copyright serves precisely this function. Coglyted
material is registered and has a stamp that pldtes parties on notic€. Since the
copyrighted material is registered, verifying ifgstence is conceptually no different than
conducting a title search for a piece of land.c@Qirse, what is registered are the specific
patterns of words and not the idea it$&lf.When Menger, Jevons and Walras each
discovered the idea of the Law of Diminishing Mai Returns, they did not own the
idea, nor could they claim to. However, what tluiy copyright were their respective
books.

The copyright protects the specific pattern of vepmabt the idea itself. Kinsella
is making an overstatement when he equates IPsrighh the ownership of ideas. It
seems a straw man is created. He states that f@smng the scope of IP...the absurdity
and injustice...becomes even more pronouné&dBut that is just it, he has widened the
scope to the point of making it absurd. Any conagm have its scope so widened as to

make it absurd®

% Kinsella (2001) p. 8. (ltalics in original)

% There has been a long debate over whether aniténfimumber of monkeys could reproduce
Shakespeare'slamlet Perhaps this famous question can be rephraséaly ikely is it that another
human could reproducklamlet—without ever having read Shakespeare’s versiomfe truth of the
matter is that we are all unique individuals andheaf us has a unique way of seeing the world and
expressing ourselves. | think it is safe to say tto one could or will reprodu¢¢éamletfrom scratch. The
unique patterns of words that credtamletare scarce, are the result of mixed labor, anénewnder
anarcho-capitalism) could have been protected undgstem of property rights.

% Kinsella (2001) p. 20. (Italics in original)

%" Kinsella (2001) argues “One function of propetihts, after all, is to prevent conflict and to phird
partieson noticeas to the property’s boundaries. The bordersafgrty must necessarily be objective and
intersubjectively ascertainable; they mustvimble Only if borders are visiblean they be respected and
property rights serve their function of permittimgnflict-avoidance.” p. 37. (Italics in original)l
completely agree.

% Kinsella never really defines “information.” Asrasult, its conception is amorphous; and as such
information is not owned, but a book, music, andomputer program are specific patterns, not just
“information.”

# Kinsella (2001) p. 18.

30 Anyone who has ever attended a Libertarian conteré&nows of the “widening-of-the-scope-leading-to-
the-ridiculous” arguments. E.g., suppose thatyaayuns land and another buys all the land around .hj

11



“But Who is Harmed?” Digression:

Several opponents of IP rights ask that if Gregpies Brown’s book, “Who is
harmed?” As noted above, the copying of the bamsdot diminish Brown’s use of the
particular pattern of words. Brown still has haok. If Green sells his copies to others,
it most likely will reduce the price of Brown’'s bkoand reduce Brown’s income.
However Brown is not entitled to any specific primeamount of revenue. He cannot
claim a property right in the value of his book,ebere is the harmi? How does this
differ from simple market competition?

It differs fundamentally from market competition cheise Green aggresses
against Brown’s right of property. Property righgstrict what others are able to do with
their own property. Do IP rights restrict what @gon may do with his own property?
The answer is unambiguously, “Ygast like all other property rights The opponents
of IP rights may argue that Green is not harmingpae and is certainly not violating the
non-aggression axiom. However, if there is anigBtr then copying the book infringes
on the right.

The idea that a victim has to show an actual plays$iarm is preposterous. When
Crusoe arrived on the island, he was able to clatioperty rights over as much as he
could mix his own labor (or that of the people loeild hire) with the island’s resources.
His rights to property were not dependent uponpgsically being present to protect
them. If we were to accept the claim that physi@am must be demonstrated in order to
show a rights violation, then one could ask whyagyshould get upset if squatters were
to occupy his own house when he was away. As &mthey did not break anything,
then what would be the harm? Or what if someose akes my toothbrush? Where is
the harm? More seriously, suppose that someoempts murder. If the murder attempt

failed and there was no physical harm, could omewg&y argue that no crime had been

suppose a guy builds a big shade that blocks thefremn getting to another’s property...; what if one
company owned the entire world...; etc. Besides, attoally widens the scope to this degree? WHikch |
advocates actually argue that the first persomitktof an idea can claim it and force all othepple to
not think of it? Can they all be counted on onedta

%11t is odd that Kinsella makes the claim that “...th&tural rights IP approach implies that sometliing
property if it can holdvalue” p. 31. (ltalics in original) It is odd becausaly scarce good$ave an
economic price. Non-scarce, non-economic goodsad@ommand market prices. If any system “implies
that something is property if it can haldlug” it would be Kinsella’s.
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committed? What of mere threats of violence, tise of trickery (fraud) to gain
property, and so forth, are these not crimes7dfgource of all property rights were to
stem from scarcity and scarcity were tied only dadible things, then none of these
above examples could rightfully be called crimes.

Committing an illegal act is not a simple mattercatising physical damage. The
illegality stems from the violation of a right. tliere are IP rights, specifically copyright,
then the copying of the book would violate thogghts. It is an aggression against the
author’s property right. One may not like the fHwit he is restricted in the use of his
own property, it may not seem proper that the authert a degree of control over
another’s property, but copyrights are fair, cleatéfinable, visible, just and have been

shown to exist in an anarcho-capitalist setting.

The Return to Rothbard:

At this point, a quick comparison between RothlzahMhtural Rights system and
Kinsella’s system based upon scarcity and firstspssion is in order. The system of
Natural Rights has well defined limits of privat®perty; the system based upon the first
occupier does not. Rothbard’s system does not t@lienit the concept of scarcity to
tangible objects that exhibit rivalrous consumptidraracteristics. Rothbard’s system
does not deny owning ones own labor, as Kinselaust. Finally, Rothbard’'s system
focuses crimes upon the violation of rights and otdetermining whether there was
physical damage.

We have also seen that when | breathe air intdumgs that labor is a necessary
and sufficient condition for homesteading unownesburces. The proper establishment
of rights is based upon mixing labor. Labor isessary and sufficient to enclose and
privatize any resource. Kinsella is quite cormgben he shows that what is owned is not
the idea, but it is the particular arrangement ofds, of musical notes, or of 1's and 0’s,
that is owned. There have been many books wrdatefiLiberty.” However, each one
expresses the idea differently. The idea of Iypéstnot “ownable,” but the particular
pattern of words can be.

Finally, when the issue of trading is examined enciosely we see that what is

actually traded are the titles to property rightet necessarily the physical goods
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themselves. When land is purchased, it is thetiitlthat land that is transferred. When |
provide a service, | am trading the title of a sibieand delimited service. And what are
contracts? They need not be tangible manifesttiowhat of professional athletes’

contracts for services, are they not property? s&lia’s position that only tangible

objects can be owned muddles the nature of titlestracts and derivative assets. It is
unclear under Kinsella’s system if one can own dahgible items or if it is possible to

own things that represent tangible items. Is gqige to have corporations or mutual
funds under this system? There is no such ampiguatler Rothbard’s system.

Further Thoughts:

Ideas are amorphous and intangible, however wtieasi are instantiated into a
book, a computer program or a musical song theg @k a degree of concreteness.
Nevertheless, these IP goods are not like normadigio In fact IP goods are akin to what
economists have traditionally labeled “public” geodPublic goods are those that have
two defining characteristics: 1) non-rivalrous aemgtion and 2) high costs to exclude.
A book seems to meet this definition: if | Greeads Brown’s book, he is not taking
away the ability of anyone else to also “consunte’lbook; and there are very high costs
for Brown to stop Green from copying the book, esgey when considering digital
formats. In main stream economic circles, it hesrbargued that public goods can only
be produced by the government. Austrian econoniatee devoted a lot of time to
showing ways to enclose and privatize public go@dg., national defense, air, oceans,
etc.). Why is it that the discipline of Austriacomomics that has had such a strong
tradition now argues for the “unenclosability” & goods?

And as mentioned above, property rights are limitedeality to the degree that
they can be enforced. However, on the theorelisal, there are no such boundaries. |
do not have to be at my house to protect it. lwsenthe division of labor and hire others
to help protect my property. A security compangtects my house from becoming a
common good. When | encrypt software that | haeated, | am taking steps to prevent
my work from becoming a common good. When | re&gist copyright, with a private
copyright service, | am simply extending the metbgdvhich | can protect my property

rights and prevent my work from becoming a commaody Copyrights are a
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mechanism by which we attempt to enforce propeddigts. Such mechanisms are not
perfect and they can be abused, but ambiguity arsdis® are not grounds for the
dismissal of all IP rights. There is a naturaldemcy to enclose the commons through
the establishment of property rights.

Kinsella and others may argue that we would there lt@ pay the descendents of
Aristotle, etc. whenever a book is published. hibde descendents can be determined,
then perhaps we should, but Rothbard points outgra@perty can become unowned if
the original owner’s descendents are lost in timié.this is the case, then specific
instantiations could be copyrighted. For examptere could be the Mises Institute
version ofHuman Actiorand the Yale University Press version.

Kinsella et al. may also argue that the originakmtors of the house or of English
should be paid, but here there is a confusion betveevning an idea (of shelter or of a
language) and that of owning a particular patterthoughts and words. So then the
opponents of IP rights can argue that one can eopgntire book and make one subtle
change and then not be caught under copyrighte Wershould return to the example of
Crusoe on the island. The reality is that Crusm@d claim the island to the extent to
which he could make use of, protect, establish exeit his rights over it. | claim that
my rights over my house exist even when | am nobdwo | do not have to personally be
there for my rights to be sustained; | can enledph Why can | not do this with regards
to my IP creation? Suppose | were to write a caemprogram, encrypt it, and then hide
the source code. How would this any different frentlosing any other form of public
goods? Suppose | were to record a song or wiliteoxt and then enlist private security
agencies to stop others from infringing upon whatim to be my IP rights. How would
this be substantively any different from the prei@nof trespassers? If Green were to
copy Brown’s book and only change one word on p&gethen Brown, through the use
of his private security company should be ableat®tGreen to a private adjudicator and
press charges on infringement of the copyrightwhiferent would something have to
be before it is no longer a copyright infringementhere is no objective standard that
separates legality and illegality; it might depeammbn the medium. Mises once said, “It

is impossible to draw a sharp line between those ark bald and those who are not. It
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is impossible to define precisely the concept délibess.®? Unfortunately, life is messy
and sometimes bright lines just cannot be estaddisto matter how much we might like
them to be.

Rothbard has attempted to provide a solution usilgconcept of conditional
ownership. Rothbard argues that when a book & splan author, he can hold back the
right to copy it. He is reserving the right. Katia points out that there is a problem
when third parties are considered. In the exanty@egosits that there are two books, one
with a copyright and one without. He asks, “Howlcbone tell the difference between
them? How could one see the rights-tendril coretet the latter but not to the former?
How can third parties be expected to respect arr@mas, invisible, mystical, spooky,
possibly unknown and unknowable property boardérhe answer to these questions
is that copyrighted material is registered and datamp. Suppose | walk through the
woods and | want to homestead this property. hoajust assume that since | do not see
anyone that it is unowned. | am under obligationconduct a title search for the
property. When someone picks up a book or heawsng, that person knows that the
good is a created good. Since it was created auddwaturally assume that another has
ownership rights over it. However, that personldoalso conduct a form of title
search—a copyright search—on the material to skevire truly copyright protected. If
the third party were to copy the book and lated fiout that the work had been
copyrighted, then it would be conceptually no diéf® from someone squatting illegally
on owned property.

Rothbard’s analysis may not have all the answeesready made format, but the
path that he asks us to take will lead us to therfarian solution. Rights are designed to
reduce conflict and without IP rights some may pere the copiers of another work as
parasites and things could turn nasty. Austriaanemists have been at the vanguard on
issues such as privatizing the commons, creatingater companies to provide public
goods, and creating property rights to solve pmolleof externalities. There most
certainly is room for IP rights in Austrian econ@sni It is up to us to apply the same

techniques that we have successfully used in tbe pa

32 Mises (1980) p. 129.
¥ Kinsella (2001) p. 37.
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